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Court of appeals, district of Columbia 

i 

- ! 

i 

i 

October Term, 1934 


No. 6326 


BOXXIE L. BOWERS, Appellant, \ 

i 

v. 

ROBERT J. IIOAGE, DEPUTY COMMISSIONER 
D. DEL VECCHIO, and MERCHANTS’ MUTtJAL 
CASUALTY COM PAX Y, Appellees. 


BRIEF OF APPELLEES 


HISTORY OF CASE 

Tliis is an appeal from a decree of the Supreme 
Court of the District of Columbia sustaining the appel¬ 
lees’ motion to dismiss a bill for mandatory injuncjion 
to set aside a denial of an award for compensationjfor 
the death of Jeff Bowers, which bill for mandatory 
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injunction was filed by Bonnie L. Bowers, appellant, 
widow of said Jeff Bowers. 

This case was before this Court on a previous occa¬ 
sion—Del \ eccliio et al, v. Bonnie L. Bowers, (12 Ap¬ 
peals, I). C. 327—and was decided by this Court on 
November 13th, 1933. In that case this Court reversed 
the Deputy Commissioner's tirst finding:, in which the 
Commissioner had used the language that the claimant 
had “failed to establish by evidence that the duties 
of the employees required the use of a gun or that in 
using the gun at the time the employee was in any way 
furthering his master's interests, or that the injury 
resulting in death arose out of his employment,” and 
this Court decided that there was not substantial evi¬ 
dence to support such a finding of the Deputy Com¬ 
missioner. 

This Court also found that an inspection of the evi¬ 
dence showed that the case was tried before the Deputy 
Commissioner on the theory of suicide, and that there 
was no finding one way or the other by the Deputy 
Commissioner on that important and controlling issue 
in the case and the case was referred back to the Deputy 
Commissioner for a finding of fact on the question of 
suicide, this Court holding that it was a controverted 
question of fact as to which there was contradictory 
evidence in the record and that this question was one 
for the Commissioner to decide. 

The case was sent back to the Deputy Commissioner 
under a decree entered by the Supreme Court of the 
District of Columbia in accordance with the decision 
of this Honorable Court to find the facts as to the claim 
of suicide and to award compensation in accordance 
with the decree in the event he found that Jeff Bowers 
did not commit suicide (R. 20). 
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The Deputy Commissioner found on his second Ire- 
view of the evidence in the case “that the employee, 
Jeff Bowers, who died on September 10th, 1931, chme 
to his death bv a gunshot wound of the chest bv his 
own hand, as the result of wilful intent on his part to 
injure or kill himself, and that said injury and death 
therefore, while arising- in the course of his employ¬ 
ment did not arise out of his employment; that in jac- 
cordance with Section 3 (b) of tlie Act, no compensa¬ 
tion is payable” and the claim was rejected by the 
Commissioner for the following- reason: “That jlie 
employee’s death was the result of his wilful intent] to 
injure or kill himself, and that such injury and deith 
did not arise out of his occupation (R. 7). 

After this second finding of the Deputy Commis¬ 
sioner the appellant again tiled a bill for mandatory 
injunction in the Supreme Court of the District of 
Columbia to set aside the rejection of the claim by the 
Deputy Commissioner (R. 1). 

The appellees tiled a motion to dismiss the bill (R. 
12), which was granted, and from the linal decree dis¬ 
missing appellant's bill of complaint (R. 156) the 
appellant has filed this appeal (R. 156). 

The only evidence taken in this case was at the time 
of the first hearing and this evidence is set forth jin 
the transcript of record submitted in the first appeal 
to this Court and now designated as pages 25 to 1 ! 48 
of the record now before the Court. 

STATEMENT OF FACTS 

Although a statement of facts was submitted bv tlie 
appellees in their brief the first time that this ca^e 
appeared before this Court, we think it advisable to 
make the same statement of facts in this brief for the 
convenience of the Court. 
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On September 10th, 1931, one Jeff Bowers was em¬ 
ployed in the District of Columbia by D. Del Veccliio, 
trading as Peoples Hardware Store, and on that date 
was at his place of employment in said hardware stores, 
which was located at 1311 7th Street, X. W. Pursuant to 
t he provisions of Section 32 (a) (1) of the Compensation 
Law (U. S. C. Sup. II, Title 33, Chapter 18, Sec. 932 (a) 
(1)) there was on that day in force a policy of insur¬ 
ance issued by the appellee, Merchants Mutual Casu¬ 
alty Company, to insure the payment of compensation 
to employees of the I). Del Veccliio, trading as, Peoples 
Hardware Stores (K. 27-30). 

On September 10th, 1931, Jeff Bowers was found 

unconscious on the floor of the store located at the 

above mentioned address about 10 o'clock a.m., in a 

dving condition as the result of a gunshot wound, from 

the effects of which he died within an hour at Casualty 

Hospital on the same date, the gunshot wound being 

just above his heart, the bullet passing through his 

body and coming out opposite the place where it went 

in (R. 109). There were no witnesses to the shooting, 

and it was admitted that he was shot by a bullet from 

his own gun, which gun was found in a drawer under 

the counter a few feet awav from where the bodv was 

- • 

found. There was no evidence of robberv in the store. 

He was survived by his widow, the appellant, Bonnie 
L. Bowers, who was born on the 17th day of March, 
1907, and a minor child, Jeff A. Bowers, born on the 
19th day of February, 1930. These persons under the 
provisions of Sections 9 (b) (U. S. C. Sup. II, Title 33, 
Chapter 18, Section 909 (b)) were his sole beneficiaries 
within the meaning of the Compensation Law. 

Mrs. Bonnie L. Bowers made claim under the Com¬ 
pensation Law, which claim was controverted (R. 29) 




by the appellees, D. Del Vecchio, trading as Peoples 
Hardware Stores, employer, and the Merchants 
Mutual Casualty Company, under the provisions of 
Section 14 (d) of the said Compensation Law, appel¬ 
lees* contention being that the deceased did not sustain 
an injury arising out of and occurring in the course 
of his employment, within the meaning of the pro¬ 
visions of the District of Columbia Workmen's Com¬ 
pensation Law (P. 29) or that deceased sustained! an 
accidental injury under the provisions of said Act 
(R. 30). 

At the original hearing before the Deputy Commis¬ 
sioner testimony was taken on behalf of the appellant 
tending to prove the following facts: 

John Hoffman testified that he knew Jeff Bowers, 
tlie deceased, for about one year and a half preceding 
his deatli and that he had a cheerful disposition <j n d 
that on the morning of his death he appeared perfectly 
normal; that about 10 o'clock on the morning of Sep¬ 
tember 1.0th, he visited the Peoples Hardware Store, 
where the deceased worked, to buy certain supplies 
and that the deceased told him that a strip that cov- 
ered the doors of the warehouse back on the alley ljad 
been broken off, probably the night before by someone 
who had broken into the back of the warehouse in bpek 
of the store and that he wanted Hoffman to fix it; that 
Hoffman made an inspection of the door and t<pld 
Bowers, the deceased, that it would only take a little 
while to fix it and t he charge would be $1.00 for the worjk; 
that Hoffman worked out in back of the warehouse for 
a period of from ten to thirty minutes (R. 72) wh 
he heard a noise like an electric light bulb bursti 

and heard somebodv make an outcrv; that Hoffman 

* . r 

came back into the store and found Bowers lying fajee 


en 

hg* 





6 


clown, alongside the corner of the counter (R. 65) in 
tlie main aisle of the store (see diagram, R. 147); that 
between that part of the store where Bowers was 
found and tlie doors facing the alley on which Hoff¬ 
man was working were two rooms, one a room for the 
storage of glass extending across the width of the 
store, and the other the warehouse room facing on the 
allev, and it was the door leading from the warehouse 
into the alley on which Hoffman was working when he 
heard the cries (R. 71); that when he came into the 
store and found Bowers he asked Bowers as to what 
had happened but Bowers did not say anything 
(R. 71); that the police were sent for after he found 
Bowers lving on the floor; that while he was in the 
alley repairing the strip on the door he heard no sound 
of anv scuffle or lighting in the store and the first thing 
attracted his attention was a noise like a fuse blowing 
out (R. 72) and the groaning above mentioned; that 
Hoffman lived between 0 and P Streets on dth and 
that nearlv everv night there was lighting and drink- 
ing in that vicinity; that 1311 7th Street, X. \\ was 
a colored neighborhood and he considered it a rough 
neighborhood (R. 73). 

Samuel Del Vecchio was called as a witness by the 
appellant and testified that he had acting control of 
the managing end of the Peoples Hardware Stores; 
that Bowers had been employed by him for about two 
and a half vears and that Bowers had been manager 
of the store at 1311 7th Street, X\ \Y., for about one 
year preceding his death; that the store was in a tough 
neighborhood, in his opinion; that he did not know 
Bowers kept a gun at the store and the first he knew of 
it was on the day when Bowers met his death and the 
gun was found in the drawer (R. 74, 75, 76); that 
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Bowers had an excellent personality and was of aj very 
jolly disposition and was well liked by the )rade 
(K. 77); that he knew Bowers had had a mastoid oper¬ 
ation on his ear and that the last time he had seen 
Bowers, before his death, he appeared to be cheerful 
and jolly; that he never gave Bowers permission to 
have a gun in the store and that he did not kno\^ the 
gun, which was found in the store, was there unltil it 
was discovered (R. 79, 80); nor did he ever givej him 
orders to keep a gun there, although he knew the pre¬ 
vious manager had kept a gun at the store; that they 
had no regulation against a gun being kept in the 
store: that after the shooting the cash register balanced 
and nothing was found missing from the store (Eh 81, 
82). 

Mrs. Bonnie L. Bowers testified that she was the 
surviving widow of the deceased and that there was 
one surviving child of the deceased, born February 
:0th. 10.00, named Jefferson Albert Bowers (R. |29); 
that she had visited her husband about a dozen times 
at the place where he worked at 1311 7th Street, X. W.; 
that the place where the store was located, in her 
opinion, was a rough neighborhood and that she knew 
her husband kept a revolver in the store and had had 
it there ever since he went to work (R. 45); that oii the 
day he was shot she was unable to talk to him before 
lie died after receiving news of the shooting (R| 46, 
47) : that he ate his breakfast as usual that mor 
and had not been complaining about anything; 
at the time of his death he owed a Dr. King $20.00 
owed $140.00 on the car which he had purchased (R 


48); Mrs. Bowers also offered in evidence a letter 


written by Jeff Bowers, written on September 


ling 

that 

and 

.47, 


9th, 
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1931, the night before his death and mailed the morn¬ 
ing of his death from Washington, 1). C. (R. 134, 135), 
apparently to show the state of mind of Jeff Bowers 
tlie night before his death. 

Benjamin Albert Dunn testified that he was the 
brother-in-law of the deceased and that lie was in the 
employ of Del Veeehio, having worked for him about 
six years; that lie had worked at the store at 1311 7th 
Street, X. AW, in 1929, for a period of about eight 
months: that it was a verv undesirable neighborhood 
and he considered the neighborhood as dangerous 
(R. 49, 50); that while he worked at the store he had a 
revolver; that lie saw Mr. Bowers and his wife quite 
often and that his family life seemed to be happy; that 
Bowers was a very jolly fellow (R. 51, 52); that he did 
not know whether he had been to the 7th Street store 


within the year preceding Bowers’ death (R. 54); that 
up until tlie time of Bowers’ death he did not notice 


anv change in Bowers’ general 


disposition 




that he knew Bowers had trouble with his ear but that 


he never heard Bowers tell him that he was having 
severe pain from it or anything like that (R. 53). 
Hiram Kermit Dunn testified that he was a brother 


of Mrs. Bowers, widow of Jeff Bowers; that he had 
been in the, employ of Del Vecchio for about one year 
and eight months; that he worked under Bowers during 
part of the time that Bowers was manager of the store 
at 1311 7th Street (R. 56); that the store was in a 
rough neighborhood and that he worked with Bowers 
at the store up until about two weeks before Bowers’ 
death; that he knew Bowers kept a gun at the store 
and that Bowers always seemed jolly; that Bowers and 
his wife seemed to get along all right together (R. 57); 
that after Bowers had been found shot Dunn found 
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the revolver out of the holster lving in the drawer kvhere 
the gun was usually kept: that the drawer where the 
revolver was found was underneath the counter (R. 
58, 59); that when he found the revolver it was just like 
somebody threw the revolver in the drawer (R. 61); 
that he saw a couple of drops of blood in the drawer 
and one on the counter (R. 62). 

John H. Shaver, Mrs. Mariella Shaver, Odus Ejdand, 
and David B. Eiland (R. 114, 121, 124, 129), acquaint¬ 
ances and neighbors, all testified as to the fact that 
they were acquainted with Jeff Bowers, the deceased; 
that his home life was happy as far as they knew and 
that he was of cheerful disposition and in good health. 
On behalf of the appellees testimony was taken tending 
to prove the following facts: 

Dr. James A. Smart testified that he specialized in 
the diseases of the ear, nose and throat and that the 
first time he saw Bowers, the deceased, was on August 
24th, 1921: that the deceased told him that in Novem¬ 
ber, 1928, he had had an operation on his left mastoid 
at the George Washington Eniversity Hospital and 
that since that time he had had a discharge, almost 
continuous, since 1928; that during the two months pre¬ 
ceding Ills visit to Dr. Smart’s office he had had con- 
siderable pain in his left ear with practically no Rear¬ 
ing in that ear; he told the doctor that this pain poth¬ 
ered him worse at night, that he could not sleep much, 
that sometimes he was free from pain for a week or 
so, that the pain seemed to be getting worse (R. 32, 33), 
that the doctor recommended treatments that Bowers 
should take for his condition and that the deceased 
told him that he could not afford to pay for treatments 
two to three times a week, nor was he certain thait he 
could get away from his place of work on the hours 
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the doctor designated; the doctor also stated that it 
might be necessary to have another mastoid operation 
(R. 35); Dr. Smart described the previous operation on 
Jeff Bowers from the record made up by the George 
Washington University Hospital showing that on No¬ 
vember 11th. 1028, the deceased had a mastoid opera¬ 
tion performed on his ear, the ear cells curretted and 
a svstem of drainage was established through the canal 
(R. 37); DrJ Smart further stated that Jeff Bowers 
called at the free clinic at the Episcopal Eye, Ear, Nose 
and Throat Hospital on August 27th, 1931, for an 
examination and on August 2Sth, and 29th; that the 
X-rav examinations of the left mastoid showed marked 
sclerosis and obliteration of the cell structures on the 
left side (R. 40). On examination by the Deputy Com¬ 
missioner (R. 43) Dr. Smart stated that the symptoms 

described to him bv Jeff Bowers could verv well have 

• * 

been sufficient to have caused him constant pain, sleep¬ 
lessness and nervousness. The testimony as given be¬ 
fore the coroner's jury by Dr. Smart was also made a 
part of the record (R. Ill) and agreed quite substan- 
tiallv with the testimonv given at the hearing before 
the Deputy Uommissioner with the exception that Dr. 
Smart stated that when Jeff Bowers saw him. Bowers 
told him that Ian operation on his left mastoid done about 
a vear and a half previous was not a success and his 
ear was worrying him considerably because it did not 
seem to be getting any better and that for the last two 
to three weeks preceding his visit to the doctor his ear 
caused him considerable pain: that Bowers did not 
seem to be very worried about his ear, nor did it strike 
the doctor that he was very depressed at the time (R. 
Ill, 112); from the fact that Bowers had a discharge 
from his ear following the mastoid operation, Dr. Smart 
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knew it* he continued to have this pus draining from 
his ear the pain would he likely to become more in- 
tense as the time went by (LI. 112). 

The testimony of Dr. Joseph D. Rogers given before 
the coroner's jury investigating the cause of Jeff pow¬ 
ers' death, was stipulated into the record of the tear¬ 
ing before the Deputy (Joniinissioner owing to the jseri- 
ous illness of Dr. Rogers. This testimony showed!that 
Dr. Rogor> performed an autopsy upon Jeff Bovvers 
on September 10th, IbJl at 4 o'clock p.m.; that I Jeff 
Bowers was a white man about thirty years of jage, 
height (> feet, weight 17.) to 185 pounds; that at] the 
time Dr. Rogers made the examination of the deceased, 
Bowers had no clothing on above the waist; that he 
had a bullet wound of the chest J ‘ \ inches from the mid¬ 
line and i 14 inches above the left nipple, going threjugh 
the chest at about the same level and coining out , 1 l A 
inches from the left of the spine; that the lung jwas 
punctured; that there was a tremeudous amouni of 
hemorrhage inside the left pleural cavity and that tljiere 
were eight small marks about the entrance of the wound 
indicating powder burns; that an examination of the 
outside of the shirt showed powder marks and that in 
his opinion death in this case was due to a gunshot 
wound, left lung, hemorrhage and shock (R. 108, l(j)9), 
and that from his observation in this case the shot ccjuld 
have been tired by Jeff Bowers, taking into consider¬ 
ation tiie powder marks and the course of the buljet; 
Dr. Rogers was of the opinion that there was no doubt 
that the point of entrance of the bullet was in the front 
and not in die back and from his observation of the 
injury that caused his death, Jeff Bowers could Ipive 
moved after firing the shot, such action depending on 
how rapid the hemorrhage was, the vitality of the man 
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and how much nerve force he had to make himselt 
move: and the wound was not of such a character as 
to cause immediate death (R. 109); that he could have 
taken three or four steps following the shot and that he 
might have had sufficient strength let t, at ter the shoot- 
ing, to have gone to a drawer in the counter and placed 
the gun therein; that Dr. Rogers had seen several cases 
where persons had shot themselves through the heart 
and fell and closed a drawer and the pistol would drop 
in the drawer and the man falling would close the 
drawer of the bureau or table and a man's ability to 
do such an act would be less it he were shot through the 
heart than if he received a wound such as was described 
in this case (K. 110). 

Dr. Edwin R. Donaldson testified that he was a chem¬ 
ist attached to the Police Department and that on Sep¬ 
tember 10th, 1901, he received a package of clothing 
from the Detective Sergeant belonging to Jeff Bowers 
containing one blue shirt, and one pair ot B. \ . D/s; 
that he made an examination of these garments to 
see if there were powder stains on the shirt and under¬ 
shirt; that the shirt contained particles of unburned 
powder in the vicinity of the point of entrance of the 
bullet just above the upper right-hand corner or right- 
hand corner of the pocket; that there was no powder 
burns on the B. \. D/s; that the pocket was on the 
left-hand side; looking at the shirt from the front it 
was the upper right-hand corner (R. 100) about four 
to six inches from the mid-line of the shirt; that he 
found particles of unburned powder and burned pow¬ 
der and that' he had testified at the coroner's inquest 
that there was a section of the shirt, at the entrance 
of the bullet, that was charred which showed evidence 
of close contact with the gun that had been fired and 
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that ho would say it was within two to three inches; 
that the cloth was burned awav in the immediate yicin- 
ity of the hole (R. 101); that it was impossible to hold 
a revolver close to an article and up against an article 
and fire it leaving unburned powder marks around the 
article; that when there is charring it shows tlje re¬ 
volver was held close and there is no charring when 
the muzzle of a revolver is held more than four t^ five 
inches awav; that he found charring in this cas<b (R. 

102, 103). | 

Detective Sergeant Floyd A. Truscott testified! that 
on September 10th, 1931, at about 10:15 a.m. he sa>jv the 
body of Jeff Bowers at Casualty Hospital; that Bowers 
had just died and there was a wound on his body in 
the front and in the back, the one on the front lacing 
to the left of the mid-line about two inches toward the 
left nipple; that the wound was on the left side of the 
body and the bullet had passed directly through! the 
body from the front to the back; that this investiga¬ 
tion at the store where Bowers worked, consisted of 
obtaining data as to where the body was found, locating 
the bullet, the gun and ejected shell, and questioning 
the man who found the body, the last customer wholwas 
in the store and also conversation with the brother-in- 
law of Bowers (R. 85); that he found the bullet had 
penetrated a paint can back of the drawer in the coun¬ 
ter near the rear part of the store; that Bunn, brother- 
in-law of Bowers, called his attention to the drawer find 
the fact that Bowers usually kept a gun in there; that 
he found the gun in the drawer with the muzzle pollut¬ 
ing towards the direction in which the drawer opened; 
that in the drawer were several fresh blood stains, glso 
on the edge of the counter right above the drawer were 
one or two blood stains; that the drawer w*as not en- 
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tirely closed, but the edge of the drawer was flush with 
the edge of the counter; that there were several car¬ 
tridges in the magazine; and he also noticed where the 
build had hit a paint can the same height from the 
floor as the bullet would be when passing through a 
man of the height of the deceased (R. 8(5, 87); that the 
empty revolver shell was found about twelve to fifteen 
feet away at a point where* if Rowers were standing 
facing the middle of the store, behind the drawer, and 
had had the gun pointed towards him and shot it off, 
that one could reasonably expect to find the shell where 
this shell was found, from a gun which had an auto¬ 
matic ejector on it such as this gun had (R. 88); that 
he was present at the time Lieut. Fowler made the 
ballistic test of the gun, of the shell and the bullet, and 
the bullet and shell were both fired from Bowers' gun 
(R. 89): that there were no finger plants on the gun; 
that on examination by the Deputy Commissioner, De¬ 
tective Sergeant Truscott stated that powder will stain 
up until tvtelve inches and if a gun is fired at point 

blank range it will have its effect on a verv small area 
' * 

and as the gun is brought back the area spreads, but 
the density decreased; that the powder stains in this 
case were small in diameter, showing that the gun had 
been fired from practically a point blank range; that 
the stain was a very small area around where the bullet 
itself penetrated (R. 91); that Truscott identified Ben¬ 
jamin Albert Dunn, whose testimony has been previ- 
ouslv given in some detail, as having told him on the 

dav of the shooting at the store that he was the brother- 

• *. 

in-law of the deceased and that said Benjamin Albert 
Dunn had told him that the deceased had been rather 
despondent recently; that some time ago the deceased 
had been operated on for ear trouble and that he had 
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recently been to the doctor again for treatment and 
that lie seemed to he feeling right bad about thejtrouble 
he was having with his ear; that this conversation took 
place within two hours after the shooting while he was 
investigating the case in the store (K. 93, 94); that 
Dunn volunteered this information; that when |he gun 
was found there were four shells in the gun (fe. 95); 
that the gun was not fully loaded; that there \yere no 
linger prints on the gun—just the sides of the (finger, 
not enough to develop a linger print (R. 96). 

It was admitted that Jeff Bowers was killed bv a 

m/ 

bullet from his own gun (R. 138). 

Detective Sergeant John (\ Dalglish of the Homicide 
Squad testified that he found the gun in the drawer 
behind a leather holster with the muzzle pointing' to the 
back and out of the holster; that there were twc| drops 
of blood in the drawer, one on top of the gun, two in 
the immediate rear of the counter and one about at the 
corner of the counter at the back, and from the descrip¬ 
tion given to him as to where the bodv was found it was 
located about three feet from this last drop of blood 
near the cash register; that he smelled of the gi|m and 
that it had recently been discharged (R. 140); that 

there was no evidence around the counter as if anvone 

1 *' 

had been cleaning the gun; that the counter right!at the 
drawer was in order; that there were several display 
cards on the counter and nothing had been disturbed; 
that there was one display card on top of tlnf cash 
register and that had not been disturbed (R. 141); 
that he found the bullet which had been fired from the 
revolver in a can about five feet from the floor, possibly 
a trifle less, and that the can where he found the!bullet 
was right in back of the drawer where the gun was 
found (R, 141). 
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John B. Monroe’s testimony before the Coroner’s 
inquest was stipulated into the record by counsel for 
the respective parties and his testimony was to the 
effect that ho was attached to the second precinct, being 
assigned to the radio car; that he got a call to go to 
1311 7th Street, to investigate the death of Jeff 
Bowers; that when he arrived the body was still there, 
lying in the rear of the store, face down, opposite the 
cash registerdirectlv at the end of the counter; that the 
cash register was just above the body, not over a foot 
to the side of the bodv; that Bowers was bleeding; that 
he could not talk but only made some spasmodic 
motions; that he reached the store at 10:22 a.m. (R. 143, 
144); that the cash register was closed and that when 
he tried to get Bowers to talk all he did was to make 
moaning sounds; that Bowers could not make anv 
statement (R. 145). 

SECTIONS OF DISTRICT OF COLUMBIA COM¬ 
PENSATION ACT INVOLVED 

Section 2: 

(a) The term “injury” means accidental injury 
or death larising out of and in the course of em¬ 
ployment, and such occupational disease or infec¬ 
tion as arises out of such employment or as natu¬ 
rally or unavoidably results from such accidental 

• * 

injury, and includes an injury caused by the willful 
act of a third person directed against the employee 
because of his employment. 

Section 3: 

(b) No compensation shall be payable if the 
injury was occasioned solely by the intoxication of 
the employee or by the willful intention of the em¬ 
ployee to injure or kill himself or another. 
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Section 20: 

i 

In any proceeding for tlie enforcement of a! claim 
for compensation under this Act it shall b<p pre¬ 
sumed, in the absence of substantial evidence to 
the contrary— 

(a) That the claim conies within the provisions 
of the act. 

******* 

(d) That tlie injury was not occasioned by the 
willful intention of the injured employee to injure 
himself or another. i 

i 

i 

Section 21: i 

i 

(b) If not in accordance with law, a compensa¬ 
tion order may be suspended or set aside, in whole 
or in part, through injunction proceedings, man¬ 
datory or otherwise, brought by any party in 
interest against the Deputy Commissioner making 
the order, and instituted in the Federal District 
court for the judicial district in which the injury 
occurred (or in the Supreme Court of the District 
of Columbia if the injury occurred in the District). 
The orders, writs and processes of the court in 
such proceedings may run, be served and bej re¬ 
turnable aiivwherc in the United States. The pav- 
mont of the amounts required by an award shall 
not be stayed pending final decision in any such 
proceeding unless upon application for an inter¬ 
locutory injunction the court, on hearing, after not 
less than three days’ notice to the parties in inter¬ 
est and the Deputy Commissioner, allows the stay 
of such payments, in whole or in part, where irre¬ 
parable damage would otherwise ensue to the Em¬ 
ployer. The order of the Court allowing any sluch 
stay shall contain a specific finding, based upon 
evidence submitted to the court and identified! by 
reference thereto, that such irreparable damkge 
would result to the employer, and specifying the 
nature of the damage. 




IS 


OUESTIONS PRESENTED 

1. Did the* I)t*j>uty (’ommissioner, when rejecting ap¬ 
pellant's claim tor compensation on the ground that 
her husband's death was the result of his wilful intent 
to injure or kill himself and that said injury or death 
did not arise out of his occupation, fail to give Sec¬ 
tion 20, above ({noted, of the ('ompensation Act its 
proper effect and meaning? 

2. Was the order of the Deputy Commissioner, deny¬ 
ing the award, supported by substantial evidence? 

3. Was the action of the Deputy (’ommissioner arbi¬ 
tral^* and unreasonable? 


ARGUMENT AND AUTHORITIES 

This Court in its decision of November 13th, 1033, 
on this case with reference to the evidence disclosed 
at the Commissioner's hearing on the question of sui¬ 
cide, said: 

‘* ‘ " but an inspection of the evidence shows 

that the case was tried before the deputy commis¬ 
sioner on the theory of suicide, but there was no 
finding one way or the other by the deputy com¬ 
missioner on this important and, as we think, con¬ 
trolling issue in the case. The statute bars recov- 
erv in the case of suicide. (Act March 4, 1927, c. 
301). sec. 3. 44 St at. 142(1: title 33, C. S. C. A., sec. 
003). The doputv commissioner should, as we 
think, have made a linding of fact on this question, 
lie saw the witnesses and observed their demeanor 
and is better qualified than we are to pass on this 
question of fact. The act contemplates that he 
shall do so, and the regulation promulgated for his 
guidance directs him to. If we should decide the 
question for him we would be passing on a con¬ 
troverted question of fact as to which there is con- 
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tradiclorv evidence in the record. This isj clearly 

contrary to ihe intent of the act. In these t'ircum- 
* 

stances we think the case should be returned to 
tlie deputy commissioner with instructions to find 
the facts as to the claim of suicide * * *” 

i 

I 

When this case was presented the second time to the 
Supreme Court of the District of Columbia, tliaj Court 
(K. lob) referring' to the issue of suicide called atten¬ 
tion to this Court’s opinion that the question of Isuicide 
involved a controverted question of fact as to which 
there is contradictory evidence in the record, and the 
Lower Court was of the opinion that this indicated that 
there was substantial evidence in the record upoij which 
the Deputy Commissioner might find that the ddcedent 
killed himself and it was for this reason that the llotion 
to Dismiss filed by the appellees was sustained [by the 
Lower Court. 

DID THE DEPUTY COMMISSIONER, WHE^T RE¬ 
JECTING APPELLANT’S CLAIM FOR COM¬ 
PENSATION ON THE GROUND THAT HER 
HUSBAND'S DEATH WAS THE RESULT OF 
HIS WILFUL INTENT TO INJURE OR KILL 
HIMSELF AND THAT SAID INJURY OR 
DEATH DID NOT ARISE OUT OF HIS OCCU¬ 
PATION FAIL TO GIVE SECTION 20, A^OVE 
QUOTED. OF THE COMPENSATION ACT ITS 
PROPER EFFECT AND MEANING? ! 

In compensation cases the Deputy Commissioner sits 
as Court and jury and decides both the law and facts 
in the case. In the case of Crowell v. Benson, 285 U. S. 
22, 52 8. C. K. 285, Chief Justice Hughes, speaking of 
the powers of the Deputy Commissioner, said: j 
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that the act contemplates that as to 
questions of fact arising with respect to injuries 
to employees within the purview of the Act, the 
findings! of tlie Deputy (’ommissioner, supported 
by evidence and within the scope of his authority, 
shall be final. To hold otherwise would be to de- 
feai the;obvious purpose of the legislation to fur¬ 
nish a prompt, continuous, expert and inexpensive 
method of dealing with a class of questions of fact 
which are peculiarly suited to examination and 
determination by an administrative agency spe- 
ciallv assigned to that task * * *” 

In the case of Pacific Employers Insurance Company, 
a corporation, and Western Terminal Company, a cor¬ 
poration, v. Warren II. Pdlsbury, Deputy (’ommis¬ 
sioner, Kith Compensation District, and Margaret Han¬ 
sen, Appellees, (>1 Fed. Rep. (2d), page 101, decided 
September 17th, 1!‘.‘>2. which case arose under the pro¬ 
visions ot the Longshoremen's and I larborworkers' 
Compensation Act, similar to the one in effect in the 
District of Columbia, the V. S. Circuit Court of Ap¬ 
peals for the 9th Circuit, speaking of the powers of 
the Deputy Commissioner, said: 

*■( on sidering the case presented it need scarcely 
be stated that in deciding- question of fact the Dep¬ 
uty Commissioner acted with authority to make a 
final judgment. Conflict in testimony must here 
bo disregarded: preponderating weight may not 
be measured. The Court may only inquire whether 
an essential matter of fact has been found without 
supporting evidence." Citing Crowell v. Benson, 
2S") U. S. 22." 


Findings ot fact by the Deputy Commissioner in 
compensation cases are conclusive upon the Court 
when based upon any competent evidence and this 
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Court has consistently refused to disturb such findings 
of fact unless it is clearly shown that they are nj)t sup¬ 
ported by any evidence or that his decision ik arbi¬ 
trary. Powell v. lloage, 57 Fed. Pep. (2d), page 766, 
decided March 21st, 1932: Fidelity Casualty Company 
ot* New York v. Harris, Harris & Iloage, 59 Fee}. Rep. 
(2d), page 1 1042. decided June 20th, 1932. ! 

In the case of Powell v. Iloage, 57 Fed. Rep. (2d), 
page 766, sn/zra. this Honorable Court stated: 

“\Ye therefore reach the conclusion that the 
cases in which we may set aside an order of the 
commissioner as ‘not in accordance with law' are 
only those in which it appears that there| is an 
error of law. or in which the order of thh com¬ 
missioner is not supported by substantial evidence, 
as well, of course, in those in which it is arbitrary 
and unreasonable. If the finding, however, is sup¬ 
ported by substantial evidence, it isjinal.” 

The Court then comments on the evidence brought 

out in that case and in closing its opinion states \ 

I 

“ A inle, therefore, we might have reached |a dif¬ 
ferent conclusion on the evidence, we feel tli^it. we 
mav not. under the rule we have announced! sub- 
stitute our judgment for that of the Commissioner, 
and, since, we may not, ii follows that we must 
afiirm the action and decision of the Court below.” 

PRESUMPTION IS NOT A SUBSTITUTE FbR 

FACTS | 

Appellant's attorney has cited a large number of 
cases calling attention to the presumption against sui¬ 
cide, but a review of a large number of these £ases 
show that the Appellate Courts were asked to review 
jury verdicts and judgments in favor of the benefi- 
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eiaries of accident insurance policies as against insur¬ 
ance companies in which unwitnessed deaths occurred 
and that the Courts repeatedly held that it was a ques¬ 
tion of fact for the jury to determine from the evidence 
as to whether the deceased did or did not commit sui¬ 
cide, and as the jury, having decided the fact in favor 
of the heiieticiarv after hearing the evidence, the Court 
refused to disturb the findings of the jury. 

In the case of Eldridge v. Endicott, Johnson & Co., 
ct al .. 12b X. Iv Reporter, 254, which involved the ques¬ 
tion of whether a foreman of a tannery incurred an¬ 
thrax and died as the result of his emplovment, the 
Court of Appeals of the State of Xew York, interpret¬ 
ing Section 21 of the Xew York State Compensation 
Law, which is similar to Section 20 of the District Com¬ 
pensation Act, in reversing an award of the State In¬ 
dustrial Commission in favor of the widow and four 
children of the deceased, said with reference to the 
question of presumption: 

“Section 21 of the Workmens Compensation 
Law is not a substitute for facts and does not help 
the claimant in this particular. The Commission 
is not authorized to make an award'under this 
section in the absence of at least some evidence 
that the emplovee might with his cut, have taken 
anthrax while at work about hides.*’ Collins v. 
Brooklyn Union Cas Company, 171 Appellate Di¬ 
vision, JSi, lob Xew York Supplement, 957." 

In the case of Collins v. Brooklyn Union Gas Com¬ 
pany, supra. Uib Xew York Supplement, 957, a fore¬ 
man of a gang of men fell to the street while sweeping 
off the pavement near where the gang of men were 
working. The Commission's award in favor of the 
widow was reversed, the Court stating: 
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‘‘The Commission is not authorized, however, to 
make an award under the Act in the absence! of at 
least some evidence that the employee met with an 
injury while he was at work for a specified em¬ 
ployer. and as the consequence of something that 
had a relation to the work of the employer, some¬ 
thing done b\ him or by others while he was so 
employed. The act does not undertake to make an 
employer an insurin' of tin* life, health or regular 
heart action of an employee during the houjrs of 
labor, in tin* absence of proof that injury wajs due 
for example, to a fali caused by cardiac syijicope 
rising from over-exertion in the course of 1h<|* em¬ 
ployment 


To the same effect is the case of Russo v. Jarvis 
Stores, 193 X. Y. Appellate Division, 5S7. 

In an Arizona case, Johnson v. Industrial rommis¬ 
sion, 274 Pacific 161, the Court said: 

“It is urged that the law does not presume sui¬ 
cide. This is undoubtedly true and unless thcjre is 
some evidence to support such a theory it could 
no. lie manufactured by the Commission oi|t of 
thin air. Vfhon. however, as in this case, there is 
positive, even though circumstantial evidence, 
which would justify a belief that defendant com¬ 
mitted suicide, tlie presumption of accidental 
death is overcome, and tin* Undine; of the Commis¬ 
sion that t!»e death did not arise out of and ii the 
due course of employment is sustained bv the 
evidence." 

In the case of New Amsterdam Casualty Company 
v. Hoaire, decided bv this Court on Januarv 6th, 1931, 
60 I). C. Appeals, page 40, which was the first case un¬ 
der the District Compensation Act coming before this 
Honorable Court, this court said: i 
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“Upon proof of an injury and that tile relation¬ 
ship of employer and employee existed at the time, 
the presumption arises (in the absence of substan¬ 
tial evidence to the contrary) that the claim for 
compensation ‘comes within the provisions of this 
Act.* If substantial evidence to the contrarv is 
introduced, and no other evidence is introduced 
in behalf of the claimant, the presumption must 


inve wav. 


} * 


WAS THE! ORDER OF TEE DEPUTY COMMIS¬ 
SIONER DENYING THE AWARD SUPPORTED 
BY SUBSTANTIAL EVIDENCE? 


WAS THE ACTION OF THE DEPUTY COMMIS¬ 
SIONER ARBITRARY AND UNREASONABLE? 

It is believed a review of the evidence in this case 
will establish the fact that the Commissioner's deci¬ 
sion was based upon substantial evidence and was not 
arbitrary or unreasonable. 

This Court in its previous opinion stated that the 
Commissioner saw the witnessess, observed their de¬ 
meanor and was better qualified than this Court to 
pass on the question of fact of suicide and the Court 
also stated in its previous opinion that it could not pass 
on this question of fact because there was contradic¬ 
tory evidence in the record. 

A careful i review of the evidence in this case dis¬ 
closes that appellant’s witnesses testified principally 
as to the good health and family life of the deceased 
prior to his death, together with testimony as to the 
character of the neighborhood in which the store was 
located. 

There were no witnesses to the shooting which re¬ 
sulted in the: death of the deceased, nor was there any 
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evidence that a robbery had been committed ih the 
store. | 

The Deputy Commissioner saw the witnesses iip this 
case, and heard their testimony, and observed thejr be¬ 
havior and he was the sole judge of the weight to be 
given to their testimonv. 

As regards the testimony offered by the appellees 
the Commissioner must have considered the testimony 
of Dr. Rogers to the effect that from the nature of the 
wound, the powder marks at the entrance of the w^und, 
and the course of the bullet, that he, Dr. Rogersj was 
of the opinion that the deceased could have shot'him¬ 
self (R. 109). 

The testimony of the chemist, Dr. Edward R. Don¬ 
aldson, attached to the Washington Police Department, 
was entitled to great weight as he examined the shirt 
and undershirt of the deceased. He testified 1 liajt the 
section of the outside shirt at the entrance of the bullet 
was charred which showed to him evidence of close 
contact with the gun, and in his opinion where t|here 
was charring it showed the revolver was held close, as 
there is no charring when the muzzle of a revolver is 
held from four to five inches away (R. 100, 101, 102, 
103). 

The testimonv of Detective Sergeant Truscott was 
that powder from a revolver will stain up until the 
muzzle of the gun is twelve inches away and when the 
gun is fired at point blank range the powder area is 
limited: that as the gun is brought back from the* ob¬ 
ject: the area increases in size. He stated the ponder 
burns in this case were small in diameter showing that 
the gun had been fired from practically a point blank 
range and that the stain was verv small in area around 
where the bullet itself penetrated. 
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There was no evidence around the counter or above 
the drawer where the gun was found to show that anv- 
one had been cleaning- the gun according to the testi¬ 
mony of .John A. Dalglish of the Homicide Squad. 
The counter was in order and there were several dis- 
plav cards ion it and nothing had been disturbed 
(R. 141). 

It was admitted that Jeff Bowers was killed by a bul¬ 
let from his own gun and there was no evidence that 

Jeff Bowers had been killed bv anv intruder. The cash 

• • 

register tallied and everything seemed to be in shape 
around the store according to the employer's testimony. 

Xo statement was ever made by the deceased before 
his death as to how he received the wound which caused 
his death. 

It is interesting to note from the evidence in this 
case that although all the appellant’s witnesses testi¬ 
fied to the happy disposition of the deceased prior to 
his death and that he appeared to be in excellent health 
and spirits even up to the morning of his death, that 
Dr. Smart (R. 33, 34) testified that the deceased had 
consulted him on August 24th, 1931, just seventeen 
(17) days before he was found shot in the store, and 
gave the Doctor a history of a left mastoid operation 
at George "Washington University Hospital in Novem¬ 
ber, 1928, and that from that time he. Bowers, had 
had a continuous discharge from his left ear, that he 
had had considerable pain and that the pain bothered 
him worse at night and that he could not sleep and had 
practically no hearing in his ear; that Bowers told Dr. 
Smart he was having more pain in the last two months 
preceding the examination and wanted to see what 
could be done about it. 

A letter written bv tne deceased to his mother and 






offered at the hearing is important when viewed in 
the light of the testimony offered on behalf of jtlie ap¬ 
pellant as to the excellent health of the deceased up to 
the time of the shooting, for the reason that betinning 
with line two (2) of said letter the man himself com¬ 
plained to his mother in the following words (R. 135): 


“Guess you thought I wasn't going to Jins we r 
but I have not been feeling so good.” 

o o 

Benjamin Albert Dunn, brother-in-law of tjlie de¬ 
ceased, was one of the witnesses to testifv on!behalf 
of the appellant and he gave testimony as to the jolly 
disposition of the deceased and that he had visaed the 
deceased and his wife up to the time of his death and 
that the deceased was very cheerful. This same wit¬ 
ness was identified bv Detective Sergeant Truseott of 
1 lie Homicide Squad at the Compensation hearing as 
being at the store on the day the deceased met his death 
and Detective Truseott stated that during his exhmina- 

tion of the store that this witness, Benjamin {Albert 

| 

Dunn, told him “that the deceased had been hither 
despondent and that some time ago he, the deceased, 
had been operated On for ear trouble, which it was 
ascertained from Dr. Smart was mastoid trouble, and 
that he, the deceased, had recently been to the Doctor 
again for treatment, that the deceased seemed to be 
feeling right bad about the trouble he was having with 
his ear” (K. 93). This testimony was not rebutted 
before the Deputy Commissioner. 


The Deputy Commissioner at the close of the hearing 
on this case, in view of the statements made by the 
brother-in-law of the deceased as to the despondency 
of the deceased prior to the shooting, the testimony 
of Dr. Smart and the passage in the letter written by 
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the deceased to his mother, above quoted, could rea¬ 
sonably have reached the conclusion that the witnesses 
for the appellant, including’ the members of the de¬ 
ceased s family and the neighbors, were either not tell¬ 
ing the truth |regarding the health of the deceased or 
had concealed information about his condition which 
should have been given at the hearing, and could have 
weakened materially, in the Commissioner’s mind, the 
weight, it any, he should give to their testimonv. 

1 here were!also other significant factors in this case 
from which the Commissioner could have found suicide. 
The deceased jwas shot just above the heart and the bul¬ 
let had gone straight through his body and not on an 
angle*. The powder burns were small in diameter and 
the shirt wasjcharrod, showing that the gun had been 
fired from practically a point blank range; in other 
words, the muzzle of this revolver must have been held 
right against the breast of the man. The fact that 
there was no icvidence to show that the deceased had 
been cleaning the gun, that there was no evidence of 
a robbery haying been committed, or that the deceased 
had been killed by any intruder were all significant for 
the purpose of determining whether the death was an 
accident. 

It is strongly contended that there was substantial 
evidence in this case as above outlined to support the 
Deputy Commissioner’s finding that Jeff Bowers did 
commit suicide and that this evidence was sufficient 
to overcome the presumption against suicide. 

Owing to the fact that the Workmen’s Compensation 
Law of the District of Columbia is based upon the New 
York Compensation Act, the Court’s attention is in¬ 
vited to a case recently decided in Xew York which is 
very similar to the facts in the case here presented 
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and in which case the Xew York Court decided against 
the claimant. This Xew York case was presented to 
the Appellate Division of the Xew York Couris. The 
case of Burak v. Citv Hall Garage, 247 X. Y.i S. 887, 
also reported in 10 Industrial Bulletin, Xew Yofk, page 
12(>. The facts in this case were as follows: j 
A Manhattan garage foreman, a Russian by birth, 
was on duty on its top tioor one Sunday morning, none 
other of its employees being on the premises, lie was 
watching the place, letting customers in and ojut, and 
when last seen alive by a customer was apparently pol¬ 
ishing an automobile. About ten minutes later another 
customer found him lying dead on his back. A bullet 
wound horizontally through his chest near the] center 
line of the sternum and three inches below the lower 
border of his collar bone, had penetrated his esophagus 
and aorta. Powder stains were upon his shirt and skin. 
Xo other footprints than his own were discovered upon 
the greasy floor. There was no evidence of robbery. 
A policeman found a small old-fashioned revolver about 
six foot from when' he lay and under the end of a| sedan 
belonging to a police sergeant. An empty cartridge in 
its chamber showed recent discharge. Xo finger prints 
could be identified on it, possibly because of the han¬ 
dling it received when found. Pncontradictedi testi¬ 
mony was that deceased was a man of steady pabits, 
a good father, cheerful of disposition and without finan¬ 
cial or other worries. On his way to work he had left an 
order for lunch at a restaurant near his place of work 
with expressed intent to come in for it later. Wit¬ 
nesses said that he had never owned a revolver and had 
never been seen with one. Ownership of the revolver 
found near him and the method of its coming in^o his 
hands, if it did, were not brought out bv the evidence. 
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Xor was it determined whether he was left-handed or 
right-handed. Tlieorv was that the case was either 
homicide or suicide, with only passing* notice at the 
hearings of the possibility of an accidental discharge. 
There was no suggestion that he might have discovered 
the revolver in a car that lie was attending to and that 
it might have accidentallv gone off in his hands while 
lie was pulling it forth or caring for it. A referee 
awarded death benefits to his wife and children. The 
Industrial Board, holding that the presumptions of Sec. 
-1 of the Workmen's Compensation Law against sui¬ 
cide had been overcome, rescinded the award and dis¬ 
allowed the claim. The Appellate Division unanimously 
affirmed the denial. 

In the case of Atlas Brewing Co. v. Industrial Com¬ 
mission, 314 Ill. 196, 143 X. L. 387, decided in 1924, 
the facts involved a case wherein the claimant’s dece¬ 
dent was a night watchman in a brewerv and at an earlv 
hour during his period of dutv lie was found dead bv 
strangulation in the brewerv barn. His bodv was there 
suspended by the lines of a harness in such a way to 
show that lie had either committed suicide or was the 
victim of an assault. There was no evidence of assault. 


There was no evidence of any sort to support either 
tlieorv as against* the other. It was held bv the Court 
that the burden rested upon the claimant to show that 
the death arose out of the employment and hence to 
disprove suicide, and that because of the failure of 
proof in this regard, the award to claimant must be 
set aside. 

In the case of Joseph v. United Kimono Company, 
194 X. Y. App. Div. 568, 185 X. Y. Supp. 700, decided 
in 1921, the deceased employee went from a part of the 
plant where he worked to an open window of an un- 
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occupied room, and was soon afterwards foundj on the 
sidewalk several floors beneath barelv breathing. It 
was proved that he died within a few minutes after 
being found and it further appeared, in viewjof the 
height above the floor, and depth of the windoiv, that 
he could not have accidentally fallen but wasj either 
bent on suicide or crazed with a pain in the head from 
which he was then suffering. An award of compen¬ 
sation in favor of his widow was set aside and the claim 
dismissed. The Court held that upon no reasonable 
construction could the casualty be brought within the 
meaning of the term ‘‘accident," saving: i 

“it might be reasoned that the deceased, in a 

crazed condition, caused by the pains in his head, 

had rushed to the window and thrown himself 

therefrom. If there were the fact, then either the 

deceased consciously intended to commit suicide, 

or if temporarily insane, was impelled to throw 

himself from the window bv causes not attributable 

*■ 

to his employment so that in either case could there 


be recoverv. 


CONCLUSION 


From a review of the above mentioned facts, and the 
decisions of the Courts hereinbefore mentioned, the 
appellees contend that the order ot the Deputy Com¬ 
missioner was supported by substantial evidence and 
his decision in this case was not arbitrary or unreason¬ 
able and that the presumption against suicide was over¬ 
come by the evidence submitted on behalf of the appel¬ 
lees at the hearing before the Deputy Commissioner. 

It is respect full v submitted that the order of the 
(four! below should be affirmed, with costs. 

James E. McCabe, 
Attorney for Appellees. 



